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ARTICLE INFO ABSTRACT

Keywords: This article comprehensively examines the modern international legal
International humanitarian mechanisms for protecting the environment during armed conflicts, the
law, issues of states' international legal responsibility for transboundary
ecocide, environmental damage, and the problems of implementing these norms
Rome Statute, into the national criminal legislation of the Republic of Uzbekistan,
ENMOD, based on authentic international treaties and judicial practice. Within
Geneva Convention, the scope of the study, a comparative legal analysis was conducted of
transboundary damage, the 1977 Additional Protocol I to the 1949 Geneva Conventions, the
Criminal Code, 1976 UN ENMOD Convention, the 1998 Rome Statute, and the ICJ
Defense Doctrine, Advisory Opinion on the Legality of the Threat or Use of Nuclear
International Court of Justice, Weapons. Using the drainage of the Mesopotamian Marshlands and
cyber-evidence. the destruction of the Nova Kakhovka dam as historical examples, the

international-scale urgency of transboundary ecocide is highlighted.
The legal contradictions arising in practice from the "proportionality™
criterion under Article 8(2)(b)(iv) of the Rome Statute, along with ways
to improve it, are thoroughly substantiated. Article 152 of the Criminal
Code of the Republic of Uzbekistan ("Violation of the Laws and
Customs of War") is analyzed, revealing the absence of an independent
"ecocide" element and a systemic legal gap, and, drawing on the
experience of CIS states — Kazakhstan, Kyrgyzstan, Tajikistan, and
Ukraine — practical and scholarly proposals for harmonizing national
legislation with international standards are developed and
summarized in the final conclusions.
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MEXAHU3MBbI 3AILIATHI OKPYKAIOIIENW CPEJbI BO BPEMSI
BOOPYKEHHBIX KOH®JIMKTOB B MEXJIYHAPOJHOM 'YMAHUTAPHOM
ITPABE 1 BOITPOCHI UX UMIIVIEMEHTAIIMN B HAIIMOHAJIBHOE
3AKOHOIATEJIBCTBO Y3BEKUCTAHA

HHDOPMALIUA CTATHH AHHOTATCHUA

Knroueewie cnoea:

B oOaunoll cmambe KOMNIEKCHO UCCIe008aHbl  COBPEMEHHbIe
Mesicoynapoonoe eymanumapuoe

MeAHCOYHAPOOHO-NPABOBble  MEXAHUIMbL  3aAWUMbl  OKpydHcarouell

hpaso, cpedvl 8 Nepuod  BOOPYHCEHHBIX  KOHDIUKNMOS,  60NPOCH
oKOYUO, MeAHCOYHAPOOHO-NPABOBOLl  OMEEMCMBEHHOCIU — 20CY0apcme  3d
Pumckuii cmamym, MPAHCSPAHUYHBINL  IKONOSUYECKUll yuwepdb, a makxice npoobiemvl
OHMO/, umMnieMeHmayuy  OAHHbIX HOPM 6 HAYUOHAIbHOE V20l08HOE
JKeneeckas konsenyus, 3axkoHooamenvbcmeo Pecnyonuxu Y3b6exucman na ocnose noOIUHHBIX
mpancepanuunbiil yuyepo, MeNHCOYHAPOOHBIX 002080p08 U CyO0ebHOU npakmuxku. B pamkax
Veonoensiii kodexc, uccnie008aHus npoeeoén CPABHUMENLHO-NPABOBOLL ananus

Lononnumenvrozo npomoxona I 1977 2o0a k JKenegckum KongeHyuam
1949 200a, Koneenyuu OOH OHMOJ 1976 200a, Pumckozo
cmamyma 1998 200a, a makosice KOHCYTbMAMUBHO20 3AKIHOUEHUs
Meoiwcoynapoonozo cyoa OOH ommuocumenvHo 3aKOHHOCMU YepPO3bl
Unu npumeHenus s0epHo20 opydcus. Ha npumepax ocywenus
Meconomamckux 6orom u noopwvisa Kaxosckou ['DC packpvima
aKmyanpHocms — npobOnemMvl  MPAHCSPAHUYHO20 — IKOYUuoa 8
medncoynapoonom macuimade. I1oopobHo 000cHO8aHbI NPABOGbLLE
npomugopeuus, G03HUKAOWUe HA NPAKMUKe Npu NPUMEeHeHUU
Kpumepus «copazmepuocmuy 6 cmamve 8(2)(b)(iv) Pumckoeo
cmamyma, —a  makxjce — Nymu  UX ~ COBEPULEHCMBOBAHUAL.
IIpoananusuposana cmamosi 152 Yeonosnoeo xooexca Pecnybdnuxu
Vsbexucman («Hapywenue 3akoH08 u 00bluaes OLUHbLY), 8bIAGIEHO
omcymcmesue camoCmosimenbH020 COCMA8a «IKOYUOA» U CUCTNEMHbII
npasosoii npoben, a Ha ocHose onvima 2ocyoapcme CHIT —
Kaszaxcmana, Kwvipevizcmana, Taoocuxucmana u Yxpaunvr —
paspabomansvl npakmuueckue U HAyyHvle NPeONONCeHUs  NO
npuBeoeHU0 HayuoHAaIbHO20 3aKOHOOAMeNbCmMea 6 COOMBEEMCmeaue ¢
MeACOYHAPOOHBIMU CINAHOAPMAMU, KOMopble 0000uieHbl 8 UMO208bIX
8b18000LX.

Oboponnas dokmpuna,
Medicoynapoonsiii Cyo OOH,
Kubep-0okasamenbcmaeo
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XALQARO GUMANITAR HUQUQDA QUROLLI TO‘QNASHUVLAR DAVRIDA
ATROF-MUHITNI MUHOFAZA QILISH MEXANIZMLARI VA ULARNI
O‘ZBEKISTON MILLIY QONUNCHILIGIGA IMPLEMENTATSIYA QILISH
MASALALARI

MAQOLA MA'LUMOTI ANNOTATSIYA

Kalit so’zlar:

i Mazkur magqolada qurolli to ‘gqnashuviar davrida atrof-muhitni
Xalgaro gumanitar huquq,

xalgaro-huqugiy himoya qilishning zamonaviy mexanizmlari,

ekot3|d, _ transchegaraviy ekologik zararlar uchun davlatlarning xalgaro-
Rim statutl, huquqiy javobgarligi masalalari hamda ushbu me’yorlarni
ENMOD, O ‘zbekiston  Respublikasining — milliy  jinoyat — qonunchiligiga
Jeneva konvensiyasi, implementatsiya gilish muammolari asl xalgaro shartnomalar va sud
transchegaraviy zarar, amaliyoti asosida chuqur tadgiq etilgan. Tadgiqot doirasida 1949-
Jinoyat kodeksi, yilgi Jeneva konvensiyalariga 1977-yilgi I Qo ‘shimcha bayonnoma,
Mudofaa doktrina, BMTning 1976-yilgi ENMOD konvensiyasi, 1998-yilgi Rim statuti
BMT Xalgaro sudi, hamda BMT Xalqaro_ sudin_ing _Yadro qurolidan foydalanish yuzasidan
kiber-dalil. maslahat  xulosasi  qiyosiy-huquqiy  tahlildan o ‘tkazilgan.

Mesopotamiya botqogliklarining quritilishi va Nova Kaxovka
to ‘g‘onining  portlatilishi  kabi  tarixiy — misollar  vositasida
transchegaraviy ekotsid muammosining xalgaro migyosdagi
dolzarbligi yoritib berilgan. Rim statutining 8(2)(b)(iv)-moddasidagi
"mutanosiblik™ mezonining amaliyotda keltirib chigaradigan huquqiy
ziddiyatlari hamda uni takomillashtirish yo‘llari batafsil ilmiy
asoslangan. O zbekiston Respublikasi Jinoyat kodeksining 152-
moddasi ("Urushning gonun va udumlarini buzish™) tahlil qilinib,
unda mustaqil "ekotsid" tarkibining mavjud emasligi va tizimli
qonunchilik bo ‘shligi aniglangan hamda MDH davlatlari —
Qozog ‘iston, Qirg ‘iziston, Tojikiston va Ukraina — tajribasi asosida
milliy gonunchilikni xalgaro standartlarga muvofiglashtirish bo ‘yicha
amaliy va ilmiy takliflar ishlab chigilgan hamda yakuniy tarzda
umumlashtirilgan.

INTRODUCTION

Mechanisms for protecting the environment during armed conflicts are considered one
of the most urgent and systematically studied fundamental directions of modern international
humanitarian law (IHL). Today, the geopolitical tensions and active military hostilities
observed on a global scale exert a global, long-term, and irreversible destructive impact not
only on human life but also on the entire ecosystem of the earth. Ecological disasters
resulting from the targeting of industrial facilities, large hydro-technical dams, nuclear
power plants, and chemical warehouses in military action zones know no geographical or
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political boundaries.

The transmission of toxic substances into the territory of a neighboring neutral state
through air currents or transboundary water basins as a result of an armed conflict within
one state's territory gives rise to the problem of transboundary environmental damage and
ecocide on an international scale. Although the Republic of Uzbekistan pursues a peaceful
and neutral foreign policy, it must establish mechanisms for the legal protection of
transboundary environmental objects in the region (for instance, transboundary rivers,
reservoirs, and large industrial complexes) against potential military-environmental threats.
The purpose of this study — based on authentic international treaties, conventions, and
precedents in international judicial practice — consists of analyzing the legal mechanisms
for protecting the environment during armed conflicts and scientifically substantiating the
issues of implementing these principles into the current criminal-legal norms of the Republic
of Uzbekistan.

MAIN PART

Fundamental additions made to the 1949 Geneva Conventions hold a special
significance within the system of the law of international armed conflicts. Specifically,
according to Article 35, paragraph 3 of the 1977 Additional Protocol I, "it is prohibited to
employ methods or means of warfare which are intended, or may be expected, to cause
widespread, long-term and severe damage to the natural environment”"[1]. As a logical
continuation of this article, Article 55 of the same international act strictly imposes an
obligation upon states to protect the natural environment during hostilities and to refrain
from inhuman tactical attacks against it. The Republic of Uzbekistan, fully recognizing these
ecocentric norms of international humanitarian law as a sovereign state, officially ratified
these Additional Protocols through a special Resolution of the Supreme Council No. 946-
XII dated September 3, 1993, and made them an integral part of the national legal system.

Another fundamental authentic document prohibiting the manipulation of the
environment for military purposes is the 1976 UN ENMOD Convention. According to
Article 1 of the Convention, "Each State Party to this Convention undertakes not to engage
in military or any other hostile use of environmental modification techniques having
widespread, long-lasting or severe effects as the means of destruction, damage or injury to
any other State Party."[2] The principles of prohibiting the manipulation of the environment
for military purposes transcend the traditional frameworks of the law of armed conflicts that
have developed over centuries, representing the mutual harmony of international
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environmental security and humanism principles. For, the deployment of methods and means
of warfare based on a hostile strategy against the biosphere is a direct threat directed not only
against the territorial integrity of a specific state but also against the very foundation of the
global ecosystem where the entire human civilization resides. Therefore, strictly limiting
ecocidal acts on an international scale, as well as at the level of national criminal-legal norms,
Is considered the most primary jurisdictional condition for guaranteeing the right of future
generations to live in a safe natural environment.

In international criminal law, the problem of criminal responsibility for war crimes
against the environment is regulated by the 1998 Rome Statute. According to Article 8,
paragraph 2, sub-paragraph "b", clause (iv) of the Rome Statute, "intentionally launching an
attack in the knowledge that such attack will cause incidental loss of life or injury to civilians
or damage to civilian objects or widespread, long-term and severe damage to the natural
environment which would be clearly excessive in relation to the concrete and direct overall
military advantage anticipated[3] is an international military-environmental crime. In our
view, the criterion of "proportionality™ in this norm creates serious legal obstacles in practice
when holding perpetrators accountable. Military commands often attempt to justify the
horrific consequences inflicted upon nature with arguments of "strategic military advantage"
and evaluate the ecological catastrophe as a secondary issue. For this reason, we believe that
when improving national legislation, it is necessary to abandon the subjective criteria of
military advantage and firmly establish the very fact of causing mass damage to nature as an
independent basis for criminal responsibility.

The most dangerous feature of environmental damage during armed conflicts is its
transboundary character. According to Principle 21 of the 1972 UN Stockholm Declaration
on the Human Environment, "Although the Stockholm Declaration does not possess a
formally binding character, it holds great legal significance. The global values and policies
expressed within it served as a necessary condition (foundation) for the formation of
international legal norms. For instance, Principles 2 through 4 reflected new values by
affirming the importance of all components of the biosphere and the responsibility to protect
them. This idea of nature conservation remained the basis for national and international
measures over the subsequent decades. Furthermore, the Stockholm Declaration placed
special emphasis on planning and cooperation, taking into account the needs of developing
countries and future generations, thereby encouraging joint actions at global and regional
levels."[4] This principle fully applies under the conditions of armed conflicts as well. As
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the UN International Court of Justice (1CJ) officially stated in its 1996 Advisory Opinion on
the Legality of the Threat or Use of Nuclear Weapons, "These provisions taken together
embody a general obligation to protect the natural environment against widespread, long-
term and severe environmental damage; the prohibition of methods and means of warfare
which are intended, or may be expected, to cause such damage; and the prohibition of attacks
against the natural environment by way of reprisals. These are powerful constraints for all
the States having subscribed to these provisions.”[5] If a state, while conducting war,
damages the ecology of a neighboring neutral state through rivers or air, it shall be held under
international-legal responsibility as a subject of international law and shall pay full
compensation.

Aggressions directed against the environment during armed conflicts are not evaluated
by the international community based on appropriate legal and political criteria in every
instance. Historical cases, such as the deliberate draining of the Mesopotamian Marshlands
committed by the Saddam Hussein regime in the Middle East, documented in "The
Mesopotamian Marshlands: Demise of an Ecosystem" case, or the detonation of the Nova
Kakhovka dam in modern wars, are practical manifestations of this problem. International
legal scholars Mara Tignino, Tadesse Kebebew, and Caroline Pellaton analyze in their
studies that 18 cubic kilometers of reservoir water was released as a result of the Nova
Kakhovka dam explosion, and this situation seriously brought forward the issue of
international legal responsibility and transboundary environmental damage. At the same
time, Shah Maruf investigated the destruction of the Kakhovka dam through the prism of
Article 8(2)(b)(iv) of the Rome Statute, evaluating it as a vivid example of a modern
environmental war crime. Professor Marko Milanovi¢ supported this view as well, writing
that if the dam was detonated deliberately, without a clear and direct anticipated military
advantage, and with prior knowledge of the catastrophic damage that would be inflicted upon
the civilian infrastructure, this act reaches the level of a war crime according to the norms of
international criminal law.

However, the practical application of international environmental law norms
frequently reveals the problem of geopolitical selectivity and "double standards™ in
international relations. On a global scale, the terms ecocide and war crime are more strictly
applied to catastrophes committed by eastern countries or regimes oppositional to the West.
Nevertheless, military operations committed by western states in history, which were
significantly higher in terms of the scale of ecological destruction, continue to remain outside
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the attention of the international judicial system. The most vivid example of this — is the
"Agent Orange" operation, a multi-million-liter toxic chemical defoliant deployed by the US
military during the Vietnam War, which devastated entire ecosystems, forests, and
agriculture. Although this ecological massacre is absolutely a crime of ecocide by its nature
and consequences, no international criminal responsibility or official sanctions have been
applied to the subjects who committed it. Similarly, the open nuclear tests conducted by the
United States, Great Britain, and France in the Pacific islands and the Algerian deserts during
the 1940s and 1960s have also remained without a legal evaluation, despite being
manifestations of global ecocide.

When the state of implementing the norms against international environmental war
crimes into the legislation of Uzbekistan was examined, the existence of a unique juridical
status and a systemic legal loophole within the national legal system was identified.
Although responsibility for certain offenses in the field of ecology is provided for in the
current Criminal Code of the Republic of Uzbekistan, an independent criminal article
directly named "Ecocide", which corresponds to the character of international law standards,
does not exist. At a time when CIS countries such as Kazakhstan, Kyrgyzstan, Tajikistan,
and Ukraine have introduced the article of "Ecocide" into their criminal legislation as a crime
against peace and security of mankind, the non-existence of such a direct institution against
a global threat within the national legislation of Uzbekistan demonstrated the necessity to
reform the legislation and fill the systemic loopholes based on the principles of international
criminal law in the future.

Acrticle 152, consolidated within the chapter of Crimes Against Peace and Security of
Mankind of the Criminal Code of the Republic of Uzbekistan, is titled "Violation of the Laws
and Customs of War". In the authentic legal text of this article, the following actions are
strictly established as the basis of criminal responsibility: "Employment of the methods and
means of warfare prohibited by international law during armed conflicts, as well as cruel
treatment... wanton destruction of cities, villages, or residential areas, or intentional
devastation of state or public property in violation of the norms of international law." For
committing this crime, an extremely grave criminal sanction in the form of a punishment of
"imprisonment from ten to twenty years or life imprisonment" is provided for by law[8].
Although responsibility for the crime of violating the laws and customs of war is established
in Article 152 of the Criminal Code of the Republic of Uzbekistan, acts of causing mass
damage to the environment during hostilities are not explicitly and independently sealed.
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This current blanket norm covers ecological catastrophes not as a separate criminal object,
but only indirectly as an ancillary consequence of armed conflicts. In our view, such a
juridical construction does not quite correspond to modern international criminal law
standards and principles of humanitarianism. Under the conditions of armed conflicts, the
intentional devastation of nature is a horrific crime directed against the future of human
civilization and the living environment of innocent people. For this reason, we believe that
it is necessary to fully harmonize national legislation with the ecocentric norms of
international humanitarian law and to establish mass damage caused to nature as an
independent basis of criminal responsibility.

DISCUSSION

Within the framework of international humanitarian law, the effectiveness of
environmental protection mechanisms and their legal constraints give rise to serious
scholarly and legal debates among the world’s leading scholars. Touching upon the nature
of the concept of ecocide as an international crime and the problems of linking it with the
law of armed conflicts, Jérdme de Hemptinne emphasizes that "it is unusual to link ecocide
with IHL because the proposed definition of ecocide does not require the crime to occur in
the context of an armed conflict, but notes that environmental damage is already recognized
as a war crime under Article 8(2)(b)(iv) of the Rome Statute”[9]. Developing this view
further, Philippe Sands and Christina Voigt note in their scholarly conclusions that linking
the concept of ecocide to the elements of the IHL convention was a conscious decision by
states to facilitate its acceptance for inclusion into the Rome Statute.

The ambiguities in the criteria for determining and proving damage during judicial
proceedings create numerous obstacles in modern judicial practice. As Iryna Rekrut writes
on the International Committee of the Red Cross blog, she posits that “a broader
interpretation of the concepts of ‘widespread', 'long-term’, and 'severe' damage in Article
8(2)(b)(iv) of the Rome Statute could facilitate the practical application of this article"[10].
Helen Obregon Gieseken and Vanessa Murphy, shedding light on the legal force of the
official recommendations of the Red Cross Committee, state that "ICRC's 2020 Guidelines
consist of 32 rules and recommendations within the framework of IHL, each provided with
a commentary on the legal basis and interpretation.”

CONCLUSION

The issue of protecting the environment during armed conflicts is the highest
humanitarian problem connected with the future survival of the entirety of human
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civilization. Setting aside the principles of nature conservation for the sake of military-
strategic interests brings global and catastrophic consequences upon the entire ecosystem of
the earth. Catastrophes such as the draining of the Mesopotamian Marshlands or the
detonation of the Nova Kakhovka dam proved the horrific asorats of a strategy of hostility
against the biosphere. These types of ecological crises do not recognize geographical
boundaries; the transmission of toxic substances through transboundary rivers or air currents
as a result of military operations gives rise to the problem of ecocide on an international
scale.

Although Additional Protocol | to the Geneva Conventions and the ENMOD
Convention within the system of international humanitarian law strictly prohibit turning
nature into a tool of war, the criterion of "proportionality™ in Article 8(2)(b)(iv) of the Rome
Statute creates serious obstacles in practice. The justification of damage inflicted upon the
environment with arguments of "strategic military advantage™ contradicts the ecocentric
principles of international law. Wars end and leaders change, yet devastated ecosystems
continue to exert their impact on human civilization for decades.

The Republic of Uzbekistan, within the framework of its peaceful and neutral foreign
policy, manifests itself as an active state in the international community in eliminating these
global problems. Our country, as early as 1993, officially ratified the Additional Protocols
to the Geneva Conventions, integrating the obligation of legal protection of the environment
during hostilities into the national system. The declaration of the Aral Sea region as a "Zone
of Ecological Innovations and Technologies" by the UN General Assembly upon the
initiative of Uzbekistan, as well as its global initiatives regarding the legal protection of
transboundary water resources from any threats, are fully recognized by the international
community. Under conditions of global environmental security, Uzbekistan is consistently
improving its national legislation. The strengthening of the system of responsibility for
causing damage to nature demonstrates the prospects for further systematization of the
independent elements of the crime of "ecocide”, which is taking shape at the level of
international law, within national criminal-legal norms. Protecting the environment from the
impact of military actions is the highest legal and human duty of today’s civilization. For,
no state or peace can exist without a stable biosphere — the conservation of nature is the
self-preservation of mankind.
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